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Lawyers who represent clients with possible 
foreign account issues must realize the grav-
ity of the client’s situation and be ready to re-
spond with a plan to deal with the tax and pen-
alty issues presented. 

THE FIRST VERSION of  the Broadway show Evita 
made its way to Broadway in 1979. The revival of  the 
show in 2012 was a hit, as was the movie starring Ma-
donna. From that show, portending perhaps future IRS 
action, was the song called “And the Money Kept Rolling 
In,” lyrics by Tim Rice. For those who may have missed 
the production, the story of  Eva Peron is classic. She was 
the second wife of  Juan Peron, dictator of  Argentina. She 
became famously loved by her Argentinean constituents 
for the Peron Foundation which extracted money contri-
butions which were then given by Eva to the poor and 
destitute. Only an application to show need and her ap-
proval was required. One verse of  that song is particularly 
appropriate for the current melee surrounding foreign 
bank accounts and the failure to properly report their ex-
istence and any tax required to be paid to the IRS:

If  the Money keeps rolling in, what’s a girl to do?
Cream a little off  the top for expenses, wouldn’t you?
But where on earth can people hide their little piece of  heaven?
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Thank God for Switzerland!
Where a girl and a guy with a little petty cash between them
Can be sure when they deposit no one’s seen them
Oh, what bliss to sign your checks as 30127
Never been an account in the name of  Eva Peron!!

 And so it was for many years. Whether Ameri-
cans were using these foreign bank accounts for their 
convenience when working overseas or as their little 
piece of  heaven, individual clients and their law-
yers and accountants will have to determine. But 
the secrecy surrounding the Swiss bank account 
has been broken. The IRS, through an informant, 
laid to rest the magic numbered bank account. The 
now-famous case involves the Swiss bank called 
UBS. Under the threat of  Internal Revenue Service 
criminal action against the bank, UBS turned over 
the names of  more than 4,000 U.S. taxpayers who 
had maintained Swiss bank accounts. More banks 
have been leaned on by the Internal Revenue Ser-
vice and the government of  Switzerland has vowed 
its cooperation with the Internal Revenue Service. 
Other countries like Israel and those in the Carib-
bean have followed suit. Incidentally, UBS agreed 
to pay the Internal Revenue Service $780 million 
in fines.
 The Internal Revenue Service soon realized it 
had hit a tax mother lode. But instead of  attempt-
ing to assign numerous agents to ferret out these un-
disclosed bank accounts the agency decided instead 
to create a voluntary disclosure program called the 
“Offshore Voluntary Disclosure Initiative.” It has 
been wildly successful and has brought in over $5 
billion in taxes, penalties and interest from approxi-
mately 39,000 cooperating and scared taxpayers. 
The teeth in the IRS program is the potential for 
criminal exposure. Having a foreign bank account 
may be one thing, but spending time in a federal 
penitentiary as a consequence is an entirely differ-
ent matter. As news of  the breach in the wall of  si-
lence in Switzerland began to spread and the banks 
and securities firms overseas began to cooperate, 

clients began showing up on their lawyers’ door 
steps. 

Proper Disclosure of  a Foreign 
Bank Account
 Federal tax law requires that income tax returns 
be signed, under penalties of  perjury. Schedule B 
of  an individual’s income tax return form 1040 at 
line 7b provides a check box for indicating owner-
ship of  a foreign bank account. In addition, Form 
8938 must also be attached to the income tax re-
turn where certain threshold amounts are reached. 
For an individual taxpayer this is $50,000 on the 
last day of  the year or more than $75,000 at any 
time during the year. For married individuals fil-
ing jointly the amount on the last day of  the year 
is $100,000 and $150,000 at any time during the 
year. This form is attached to the taxpayer’s regu-
larly filed income tax return due on April 15 or at 
any later date by extension.
 FinCEN Form 114, formerly Form TD F 
90-22.1, Report of  Foreign Bank and Financial Ac-
count, must also be filed with Treasury not later 
than June 30 for foreign accounts that have an ag-
gregate balance of  more than $10,000. There are 
no extensions for filing this form. The form must be 
filed electronically.
 In some cases taxpayers left the box unchecked 
or failed to file the proper forms as required.

The IRS Offshore Voluntary 
Disclosure Initiative
 There have been three versions by IRS of  the 
offshore voluntary disclosure initiative. As is the 
case in many nonfiling situations, IRS is often more 
interested in welcoming taxpayers back into the 
fold of  the tax paying public than prosecuting them 
for criminal violations. This makes for good tax 
policy and also frees up agents to work more serious 
tax offenses. The first initiative provided the lowest 
penalty of  20 percent of  the highest account value. 
The most current version increases the penalty to 
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27.5 percent. In addition to the penalty calcula-
tion, taxpayers must agree to be taxed on the prior 
eight years of  income in the foreign account and a 
20 percent accuracy penalty. Why would someone 
step up to the plate to enter the voluntary program 
knowing that they will pay confiscatory penalties? 
Because compliance with this program removes the 
threat of  criminal prosecution.

Participating in the Voluntary Disclosure 
Initiative
 Attorneys representing clients wishing to enter 
the voluntary program are required to fax a letter 
to the IRS Criminal Investigation Lead Develop-
ment Center to have the client precleared. The let-
ter must contain the taxpayers’ name, date of  birth, 
Social Security number and address (if  the taxpayer 
is represented by a tax professional, an executed 
power of  attorney must be included). 
 Lawyers should anticipate a great deal of  trepi-
dation on the part of  clients coming forward to the 
Internal Revenue Service when they have not in fact 
been contacted in the past. Once clearance to par-
ticipate is obtained, the taxpayer will have 45 days 
from receipt of  the fax notification to complete and 
submit the Offshore Voluntary Disclosure Letter 
and attachment, amended tax returns for the last 
eight years covered by the voluntary disclosure and 
original returns filed for the same period. Under 
some circumstances, the taxpayer must also submit 
a completed Foreign Account or Asset Statement 
for each previously undisclosed foreign account 
or asset. Payment for the tax, interest and penalty 
computed is also due. A penalty computation work-
sheet, extensions of  time to assess tax penalties and 
FBAR penalties and completed forms for FBAR ac-
counts not previously filed are required. For larger 
accounts, financial statements showing all account 
activity during the voluntary disclosure period are 
also submitted. Additional requirements exist for 
undisclosed offshore entities. Once submitted, the 

taxpayer may be required to meet with IRS agents, 
as well as an attorney from the IRS Area office.

The Quiet Disclosure
 The Internal Revenue Service has maintained a 
voluntary disclosure policy outside the offshore area 
for many years. Its essence allows taxpayers who 
have not been previously contacted by the Internal 
Revenue Service to file required tax returns, pay 
taxes due, and cooperate with collection tax agents. 
While never a certainty that criminal action would 
not be taken under this policy, in most instances no 
criminal involvement resulted. Legions of  hitherto 
unfiled tax returns have been filed under this volun-
tary program.
 One potential handling of  the undisclosed for-
eign bank account is to consider the quiet disclo-
sure. In this handling, the taxpayer merely amends 
his returns to bring them into full compliance and 
files the necessary FBAR forms. The Internal Rev-
enue Service has been criticized for not seeking 
out taxpayers who file under this quiet disclosure 
method and thereby avoid the higher penalties as-
sociated with the offshore disclosure initiative.
 A variation of  a taxpayer remedy has been to 
make full disclosure and compliance with the for-
eign account laws by properly checking the box on 
only a current tax return and filing the current re-
quired FBAR form. Needless to say, this is a varia-
tion of  the child’s hide-and-seek game and does not 
comport with either the voluntary disclosure pro-
gram or the offshore disclosure program.
 Of  course, there will be taxpayers who decide to 
take no action whatsoever. For them, keeping their 
fingers crossed that their names will not be selected 
for follow-up audit activity and resulting poten-
tial criminal liability is their own method of  deal-
ing with the problem. Lawyers contacted by such 
taxpayers should urge them to properly follow the 
federal tax law and consider adequate and full dis-
closure. Lawyers who practice before the Internal 
Revenue Service are aware of  their responsibilities 



46  |  The Practical Lawyer  April 2014

to properly advise clients and in that regard, advice 
based upon the likelihood of  detection is not ac-
ceptable. See IRC Circular 230, 31 C.F.R.§10.21, 
and Treas. Reg. §1.6662-4(d)(2).

IRS Action Outside The Offshore 
Voluntary Disclosure Policy
 Whether a taxpayer’s actions are determined 
to be willful or non-willful will determine in many 
cases the extent of  penalties to be applied by the 
Internal Revenue Service. In the internal revenue 
manual, the test for willfulness is whether there was 
a voluntary intentional violation of  a known legal 
duty. The burden of  proof  in establishing such will-
fulness is on the IRS. See, e.g., McBride v. United States, 
908 F. Supp. 2d 1186 (D. Utah 2012). Willfulness 
can be shown when a taxpayer knew of  the report-
ing requirement and the taxpayer made a choice 
not to comply with the law’s requirements. The 
standard of  proof  that applies is a preponderance 
of  the evidence. See McBride, supra.
 Examples of  non-willful violation may exist 
when a taxpayer did not put the funds in the ac-
count, exercised no control over the funds, did not 
use any of  the funds, and was unaware of  the re-
porting requirements. On the other hand, when a 
taxpayer created the account, used the funds, and 
actively participated in hiding the account from 
the tax authorities, willfulness will likely be found. 
Lawyers are aware that client behavior does not or-
dinarily easily fit either definition. It is clear how-
ever that willful blindness of  a taxpayer to the law’s 
requirement is not the same as lacking knowledge. 
This is true when the taxpayer submits a false tax 
organizer to his accountant and checked “no” with 
regard to the ownership of  any foreign account. See 
U.S. v. Williams, 2012 WL 2948569 (4th Cir. July 20, 
2012).
 So far, the penalties for willful violations have 
been assessed on the highest account value for one 
year. Practitioners should watch United States v. Carl 
R. Zwerner, Case # 1:13-cv-22082-CMA (SD Flori-

da, June 11, 2013), however. In this case, the IRS is 

attempting to impose a fifty percent willfulness pen-

alty on the highest value for four consecutive years, 

or approximately 200 percent of  the account value. 

Likely Resolution of  the Undisclosed Bank 

Account Case

 In the last several years, the IRS and Justice De-

partment have charged at least seventy-one taxpay-

ers with offshore crimes. Given the thousands of  

taxpayers who have come forth and the unknown 

number of  those who have filed quiet disclosure, 

the risk of  criminal enforcement appears small. Ac-

cording to the Wall Street Journal, the average sen-

tence handed down in criminal offshore cases has 

been less than fifteen months. Most of  the taxpay-

ers charged in these offshore account cases have 

pleaded guilty.

 It is possible that the end result of  IRS contact 

in this area is a mere warning letter. More likely 

will be the imposition of  a negligence penalty for 

each year that the FBAR statute of  limitations is 

open. The IRS FBAR examiner is given a certain 

amount of  discretion in penalty determination. 

The Internal Revenue Manual at 4.26.16.4.6.1 

provides guidelines for penalty mitigation under the 

following circumstances: where the taxpayer has no 

prior criminal tax convictions for the preceding ten 

years, as well as no history of  past FBAR penalty 

assessments; no money passing through any of  the 

foreign accounts associated with the taxpayer was 

from an illegal source or were used to further a 

criminal purpose; the taxpayer cooperated during 

the examination and IRS did not determine a civil 

fraud penalty against the taxpayer for underpay-

ment of  income tax for the year in question due to 

the failure to report income related to any amount 

of  foreign account.
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Foreign Account Tax Compliance Act 
(FATCA)
 FATCA requires foreign banks, insurance com-
panies and investment funds to report to the IRS 
Americans’ offshore accounts worth more than 
$50,000. Foreign financial institutions that fail to 
comply with FATCA face a thirty-percent with-
holding tax on their U.S. source income.
 The implementation of  FATCA will go a long 
way toward helping the U.S. government find those 
who continue to evade their U.S. tax responsibili-
ties, as information returns will be generated that 
show the income earned in these accounts on an 
annual basis.
 The complex FATCA regulations (over 500 
pages in length) will require foreign companies to 
register with the United States Treasury Depart-
ment and to capture a substantial amount of  in-
formation about their clients’ accounts. Failure to 
register and comply with FATCA will result in  thir-
ty percent withholding on withholdable payments 
of  the foreign financial institutions, such as gross 
proceeds and other U.S. source income. The with-
holding would be done by U.S. financial institutions 
and would likely force some of  the foreign financial 
institutions out of  the market.
 The IRS will start approving firms’ registra-
tions in 2014. Firms must be registered by April 25, 
2014, to avoid FATCA’s withholding penalties. In 
June 2014, the IRS will publish online a list of  all 
the firms complying with FATCA.

Some Practical Pointers 
• As in all cases involving disputes with IRS, a 

clear understanding of  the facts is crucial.
• Did the client prepare her own tax return? If  

“yes,” did she use a tax program or get assis-
tance from a preparer?

• Ensure legal privilege exists between any ac-
countant who may be used to prepare schedules 
or amended tax returns.

• Explore the nature of  the account in question: 
Created by client, inherited, used for business 
purposes, when created and circumstances.

• Obtain copies of  statements showing all avail-
able account balances. 

• Were incorrect boxes (or no boxes) checked on 
filed tax returns?

• Were any forms filed with IRS as required? 
Form 8938, FinCen 114 (formerly TD F 90-
22.1)?

• Has the IRS contacted the client about the ac-
count or is the client stepping forward volun-
tarily?

• Advise the client with regard to current IRS dis-
closure policies.

• Have calculations done for tax and potential 
penalties.

• Consider quiet disclosure and review with cli-
ent.

• Do reasons exist to opt out of  the IRS Offshore 
Disclosure Initiative?

• Review filed returns for other potential tax is-
sues.

• What issues or actions demonstrate willfulness?
• Do facts show negligence?
• Urge client to comply with all offshore rules and 

to plan as if  IRS contact will occur, if  not al-
ready done.

• Explain potential for IRS criminal involvement.

CONCLUSION • The highly successful IRS in-
trusion into the foreign bank account area is likely 
to continue for some time into the future. Lawyers 
who represent clients with possible foreign account 
issues must realize the gravity of  the client’s situa-
tion and be ready to respond with a plan to deal 
with the tax and penalty issues presented. A law-
yer’s practical and effective negotiation skills and 
experience in this area can result in reduced penalty 
assessments. Certainly, waiting for the roof  to fall 
in is not adequate representation and could expose 
clients needlessly to severe penalties and possible 
criminal sanctions.


